10WA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

™ THE MATTER OF:

RON MOORE ADMINISTRATIVE
4620 15T AVE, NE CONSENT ORDER
CEDAR RAPIDS, 1A 52402 2008-UT-¢/

UST NO. 1986010053
LUST NO. 7LTT77

TQ: RonMoore
2224 Grand Ave, SE
Cedar Rapids, IA 524403

1. SUMMARY

The lowa Department of MNatural Resources (Department) and Ron Moore hereby agrec
w0 the following Administrative Consent Order (Order). Mr. Moore has excavated the
area of concern located at the above teferenced siic in licu of performing 2 corrective
acton design repor {CADR). The parties agreed to this arrangement 10 expedite the
cleanup process. ITowever, because of cxtended delays in finalizing the soil gxcavation.
the parties have agreed that an adrinistrative penallty of $3,000 will be paid to the order
of the Towa Depariment of Natural Resources. Se¢ Sections TV and V for more detals.

Any goestions regarding this Order should be direeted 10

Relating to technical requirements; Relating to legal requirements;
Brian jergensot Tamara Mullen, Atlomey
Towa Department of Marural Resources Iowa Department of Natura! Resources
Elenry A. Wallace Building Henry A. Wallace Building
Des Moincs. lowa 503 19-0034 Des Moines, Towa 503 19-0034
Ph: 515/242-6490 Ph: 515/281-8934
11. JURISDICTION

‘The parties hereby agree that this Order is issued pursuant to lowa Code seclions
A55B.474(1HN0 D) and 455B.476, which authorize the Dircclor o 1ssue any order
nccessary to secure compliance with the lowa Code Division TV, Part & and Department
mules contained in Chapter 567 lowa Adrministrative Code (LA.C.) 135. [owa Code
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ccclion 45513.109 and Department rules in Chapter 367 L. AC. 10 authorize the Drector
(0 assess administrative penaliics up 1o $10,000),

111 STATEMENT OF FACTS
The Department and wr. Moorc hereby agree 1o {he following statement of facts:

1. Nir. Moore was the registercd owner of 3 petroloum underground storage tanks
(USTs) Tocated at 4620 17 Ave NE, Cedar Rapids, [A. The USTs were removed in
October 1990

2 Mr. Moore is the primary responsible party for this sitc due to the tact that he was the
last owner znd operator of the runks prior to thoir removal in 1990.

3. AL all imes since 1972, including when coptamination was discovered, Allen and
aartha Kanc have been the deed holders of the property.

4. A Tier 2 sitc assessmenl report was sgbmitied to the Department on Nov. 19, 2002 by
Mr. Moore. The Department reviewed the Tier 2 site assossment report and classified the
site as high risk for sofl leaching to groundwaler due to the presence of benzene at 7.13
ppm, which is ahove the benzene AcUOT standard of 54 ppm. The Department notified
Mr. Moore of the high risk classification. A corrective action design report (CADR) was
to be submitted by March 21, 2003 buk was postpened by agrcement Lo June 29, 2003
‘The Departinent never received the CADR.

5. (On Aug 19, 2003, the Department scnt & overdue letter requiring the CADR to be
cubmitted within 10 days, but it was never reecived. A final potice conecrmny the
CADR was sent on April 12, 2004,

& No lunther action was taken by either party until July 18, 2005 when & corrective action
mecting was arranged. Mr. Moorte and the Department agreed that Mr. Moore would
cxcavate the contaminated soil and subrmit an overexcayation {OE) report detailing the
excavation Process nstcad of the CADR. Accordingly, m October 2005, dr. Mome
sought and was granted permission by Allen Kane o enter the property for testing and
ey cavation purposes.

7 Mr. Scott Behrends, Mr. Mome's consultant, contacted the Department in April 2006
1 inforin the Department that the Linn County landfill would not be able to accept the
OF soil until August of Seplember 2006. Accordingly, the O was delaycd undl that
Hime.

%. In July 2007, the Departiment sent & figal notice CONCEIMLNE the O teport. This letier
requested either the OF Report be submitted or that Mr. Mootz contact the Department 10
provide a time frame for when it would be finished. No response of any kind was ever
received.
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9. The site was formally referred to the Department’s [ecal Services Bureau om
Sepierber 6, 2007 based upon inacrivity and a failure 10 comununicate.

10. Immediately after hearing of the legal reterral, Mr. Behrends contacled the
Departruent on Seplembes 13, 2007 to statc that he would provide final details on the 0%
to the Department by September 23,2007,

10. The Department did not hear hack from Mr. Behrends uotl October 15, 2007. At that
time he stated the OF was scheduled for October 22, 2007.

11. The OF was finally completed in late October 2007, and the OF reporl was received
by the Department in November 2007

IV. CONCLUSIONS OF LAW

The parties hereby agree that the following conclusions of law are applicable to this
matter:

1. lowa Code chapter 4558, Division TV, Parl 8 (scctions 455B.471 - 435B.479})
cstablishes the Tnderground Storage Tauk (UST) program. Section 459B.472 declares
that the release of regulated substances, including peuoleum products, from USTs
constitutes a threat to the public health and safety and to the natural [eSOUTCCS of the state.
lowa Code section 453B.474 authorizes the Envivonmental Protection Commission 10
adopt Tules related 10 release detection and prevention, fimancial responsibility, tank
closure, site assessment, tisk classi Fcation, and cormective action applicable to ali owners
and operators of USTs. The Commission has adopted stch rules at Chapters 567 LAC.
135 and 136.

2. lowa Code scction 455B.471(6) delines rowner” of USTs. These tanks werc in service
after Tuly 1, 1985, Mr. Moore is an owner as defined and responsible for talang the
actions agreed upon in this Order.

3. Towa Code section 455B.471(5) delines an "operator” of USTs as 4 person in Control
of, or having responsibility for, the daily operation of the underground storage tank.” Mr.
Moote is an operator as defincd and responsibic for taking the actions agreed upen in this
Order.

4. “Petroleum” or its constituent parns is a “regulated subslance” as definad at Towa Code
sections 4358 471(7} and (8). & "refcase” of a regulated substance has vecurmed at the
site as defined at lowa Code section 4338 471(9}

5. Department rule 567 ] A.C. 135.14 defines levels of conlamination which constitute
Department  action levels,. Benvene contamination grealer thap .54 ppm requites
comective action. Owners and operalors of USTs are required w conduct a Tier 1
assessment under Department rules 367 L.A.C. 1358 et seq. when petroleum
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contamination above a Department action jevel is documented, See 567 LAC. 135.9(2).
Depenuling on the tesults of the Tier 1 analysis and certain specified conditions in the
rules, partics may be required to conduct a Tier 7 site assessment. See 567 LAC
135.9(2) and 135.10. Due to the presence of benzene at the sile, Mr. Moore was reguircd
10 submit a Tier 2 to the Department and he has done 50

& Based on the Tier 2 visk assessment, the Department classifies the site as high nsk.
low risk or no action required. Sites that are classified as high risk are required to submit
4 cofrective action design repori (CADR} within sixly (60 days of notice of the
classification potce.  See 567 LAC, 135.12(3)*d”. Tnterim mOMILOTINgG TEPOIrTs are
required to be submitted 1o the Department at least annually for all sites classified as mgh
fsk,  See 135.12(3)y¢". A site may be re-classified from high risk to low sk
clussification il during the course of taking corrective action conditions justify it. A site
monitoring report must be submitted tequesting reclassificaton. Pursuant to Mr.
Vioore™s submitted Tier 2 assessment, this sitc was classified as high nsk due to the
mresence of henzene contamination at 7.15 ppm.

7. Unless specihcally limited by rule or an imminent hazard exists, a Tier 3 site
assessment may be submitted in lieo of a Tier 2 or a CADR in accordance with
Department rule 567 LA.C. 135.11.

2 An authorized form of corrective action for high risk sites includes OE of
contaminated soils pursuant o 567 LAC. 135.15(4). OF involves emeving ap to one
[oot of the contaminated soils surrounding the tank pit. The excavated soil must be
disposed of in accordance with 567 I.A.C. 15(3)e". A report must be submitted to the
Department within 30 days of completion of the laboratory analysis of the soil, and must
contain a dimension drawing showing the depth and area of the excavation prior to and
after overaxcavation. See 567 LA.C. 15(4)%c”.

8 All corrective action must be conducted by a cerlified groundwater professional
aceordance with 367 TA.C. 135.8(2).

10. The Departmens has been secking site closure since 2000, Mr. Moore failed to cver
submit a CADR 1o the Department, repeatedly failed 1o respond to Department letiers and
phone calls. and after agreeing to complete an OF in September 2005, did not actually do
so until late October 2007 — after a lormal legal Teferral had been submitied to the
Department's Legal Services Bureau based upon inactivity and a fwlure to comminical.

V. ORDER
THEREFORE, the Department hercby orders and Mr. Moore agrecs to (he fotlowing:

Mr. Moore shall pay to the order of the Towa Department of Nawral Resourccs an
adminisirative penalty of $3,000 within 30 days of receipl of this Order.
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VI. PENALTY

1 lowa Code section 435B.477 authorizes the asscsgment of civil penalties in lowa
District Court of up to $5,000 per day of violation for the violations inveived in this
\patter, More serious criminal sanciions are also available pursuant to thal provision.

2 Jowa Code sections 43538 476 and 455B.109 anthorize the Eavironmental Protection
Commission ta establish by rule a schedule of civil pepaltics up to 510,000 which may be
assessed administratively.  The Commission has adopted this schedule with procedures
and crteria for assessment of penallies. Sec 567 LA.C. 10. Pursuant to ths rule, the
Department has determined that the most effeciive and efficient meuns of addressing the

above-ciled violations is the issuance of an Order with a penally.

FECONOMIC BENEFIT:  Due to the facl that remediation werk at this site was
eligible for 100% cost coverage by the Iowa Comprehensive [Inderground Slorage Tank
Fund (FUNIY), Mr. Moore’s economic kenefit is nominal and the Department 18 delerring
.n assessment based on this factor. The FUIND is a monctary fund created 10 the state
treasuey to assist owners and operators of USTs to comply with rclevant niles and
regalations when certain wchnical and financial conditions arc met. See lowa Code
section 455G.3

GRAVITY: Before soil excavalion was finalized in October 2007, this site had been in
an unabated high risk condition for several years. The CADR onginally requircd for this
gite was 54 months overdue. The soif excavation alternalive had orignally been agreed
o in Septemhber 2005, mauking Mr. Moore’s Cctober OF 25 months overdue.  These
delays prevented a high risk condition from being propetly addressed. Therefore, $1,500
is assesscd for this factor.

CULPABILITY: Mr. Moore was given scveral notices regarding his need (o comply
with Department rules. lie was sent 4 final notice which specifically cautioned that
failure to comply could result in logal action and the assessment of adminisirative
penalties in July 2007, Mr. Moore's delays cansed this sile to Temain pnremediated since
2003, Thus, $1.500 15 assessed for this tactor.

VIL. WAIVER OF APPEAL RIGHTS

Iowa Code scction 455B.476, and 561 LA, 7.5(1). as adopted by reterence hy 367
1.A.C. chapler 7, authorize a writien notice of appeal to the Envirenmental Protection
Commission. This Order is entered into knowingly by and with the consent of Mr.
Moote. By signing this Order all fghts to appeal this Order are walved.
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VI1L NONCOMPLIANCE

Compliance with Section V ol this Ovrder constitoies Mall satisfaction of all reguircnients
pertaining to the violations described in this Order. Failure to comply with this Order
may Iesuit in the imposition of administrative penallies pursuant o an administrative
order or referral to the Attorney General 1o obtain injunctive relief and civil penalties

pursuant to lowa Code secuon 455B.477.

Rot et o
RON MOORE

-

Drated this zﬂgida}r of TANearYS 208 %

RICHARD A LEOPULD BIRECTOR
10W A DEPARTMENT OF NATURAL RESCURCES

Dated this f_day of /inq 200

Ron Moore: Field Office 1; Elaine Douskey, Brian Jergenson, Tamara Mullen: V.13



